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Dec 18 17 54 Pi *98

JAMES M. IRVIN

RENZ D. JENNINGS K
Commissioner
CARL J. KUNASEK
Commissioner DDCKET NO T - 0 : 051.-98 . . , 3 E

IN THE MATTER OF THE PETITION DOCKET NO.
OF U S WEST COMMUNICATIONS,
INC. FOR APPROVAL OF CIVANO APPLICATION FOR COMMISSION

LAND DEVELOPMENT AGREEMENT. APPROVAL OF LAND DEVELOPMENT
(CONSTRUCTION) AGREEMENT PURSUANT
TO A.A.C. R14-2-506

Pursuant to A.A.C. R14-2-506 and its tariff governing
construction charges and other special charges issued on October
18, 1995 (“Tariff”), U S WEST Co&munications, Inc. ("USWC")
petitions the Arizona Corporation Commission (“Commission”) for an
order approving an agreement between USWC and The Community of

Civano, LLC (“Developer”)for the construction of telephone

facilities. In support of this application, USWC provides the

gfbllowing information:

1. USWC is a public service corporaﬁion incorporated under
the laws of the State of Colorado.

2. USWC provides local exchange telecommunications
service, intralATA toll services and other telecommunications
services within its service territory in the State of Arizona,

subject to regulation by the Commission.

PHX/TDWYER/854887.1/67817.000
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3. On September 23, 1998, Developer and USWC entered into
a preferred marketing agreement (“Agreement”) for USWC to
construct and provide distribution facilities adequate to serve
the Development. A cépy of the Agreement is attached and
incorporated as Exhibit 1.

4. As stated in the Agreement, Developer plans to
construct a development known as the Community of Civano,
consisting of approximately 814 acres of real property under
trust to First American Title Company, and an additional 314
acres as optioned by the City of Tucson for future purchase upon
which a planned community (“Development”) is located in Pima
County, Arizona. A legal description of the Development is
contained in Exhibit A of the Agreement.

5. A.A.C. R14-2-506 and éhe Tariff provide the

requirements for written construction agreements betw;en an
applicant for service and a telecommunications company. Pursuant
to these requirements, the main provisions of the Agreement are
summarized as follows:
T (a) The Agreement will remain in full force and effect
for a period of ten (10) years. Upoh any termination or
expiration of the Agreement, any installation of facilities
remaining may be performed by USWC, at USWC’s option. Such
installation shall be subject to the Agreement notwithstanding
any termination or expiration.

(b) Developer will endorse USWC as the preferred

provider and vendor of choice of telecommunications services to

PHX/TDWYER/854887.1/67817.000
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the Development'’s residents and business. Developer will
purchase for its own use services from USWC during the term of
the Agreement. Developer will actively promote and market
services available from\ USWC, including working with USWC to
establish a referral arrangement, creating a Developer sales
center and model homes that accommodate USWC products, services,
and literature, and participating in periodic training.

(c¢) Developer will take reasonable precautions to
notify the Development of the location of USWC facilities and
equipment and to notify USWC of any underground construction in
the Development. Developer will promptly repair any damage to
USWC facilities and equipment caused by Developer or reimburse
USWC for its repair costs.

(d) USWC and Developer ha\lve agreed that no initial
payment will be required for installation of USWC distribution
facilities and feeder facilities in the Development. In lieu of
an initial payment, certain specified payment provisions will
apply. Any construction requested by Developer other than the
‘construction of the distribution facilities and feeder facilities
by USWC shall be subject to additional charges as provided in
USWC’s tariffs or other applicable charges, and are not subject
to refund. USWC and Developer have further agreed that the
deferment of prepayment by Developer shall be contingent upon
approval by the Arizona Corporation Commission of USWC’s request

to waive the normal Land Development Agreement requirement for

prepayment.

PHX/TDWYER/854887.1/67817.000
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(e) The Agreement does not abate any zone construction
charges that may be payable by individual subscribers under USWC
tariffs nor relieve such subscribers from their responsibility
for other appropriate éharges under USWC tariffs. Individual
subscribers are responsible for applicable installation charges
and/or other regular monthly charges for telephone service as

provided in USWC tariffs or other applicable charges.

() The Agreement does not guarantee, reserve or

lprovide for central office equipment or any distribution and

feeder facilities, and any limitations in central office capacity
will be 1resolved by USWC in accordance with its standard
practices and procedures. Reimbursement of costs under the
Agreement does not vest ownership of the facilities in the

A

Developer or any subscribers. Ownership of the facilities
installed under the Agreement remains the sole and exclusive
property of USWC.

6. In accordance with A.A.C. R14-2-506 and the Tariff,
USWC submits that this Agreement does not discriminate against
;ahy other telecommunications carrier or consumer and is
consistent with the public interest.

7. The terms of the Agreement are c¢onsistent with
applicable state law and the rules and regulations of the
Commission.

8. Because the Agreement was reached through voluntary

negotiations, USWC requests that the Commission igsue an Order

PHX/TDWYER/854887.1/67817.000
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approving the Agreement summarily and without hearing at the
earliest possible date.
9. All communications regarding this Application should be

+

addressed to the following representatives:

Vern Braaksma The Community of Civano, LLC
U S WEST Communications, Inc. ATTN: Lawrence P. Lamy

5090 North 40" Street 6280 South Campbell Avenue
Room 270 Tucson, Arizona 85706

Phoenix, Arizona 85018

CONCLUSION

For the foregoing reasons, USWC respectfully requests that
the Commission expeditiously process\this matter without hearing
and issue an Order grant the Application in its entirety.

DATED this ﬁ___“‘ day of December, 1998.

FENNEMORE CRAIG, P.C.

—-—/

NI 2 .
=

Timothy Berg
Theresa Dwyer
3003 North Central, Suite 2600

- - Phoenix, AZ 85012-2913

Attorneys for
U S WEST Communications, Inc.

ORIGINAL and ten copies of
the foregoing filed this Qb
day of December, 1998, with:

Docket Control

ARTIZONA CORPORATION COMMISSION
1200 W. Washington

Phoenix, Arizona 85007

PHX/TDWYER/854887.1/67817.000
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COPY of the foregoing hand delivered
this 9+~ day of December, 1998, to:

Paul Bullis, Chief Counsel
Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, Arizona 85007

Ray Williamson, Acting Director
Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, Arizcna 85007
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Agreement No. SEA-980511-1401

PREFERRED MARKETING AGREEMENT

This Agreement, entered into as of this day of . 1898, 1s by and between The Community
of Civano, WLC (DEVELOPER"), a fimited Habllity company and
U & WEST Communications, Inc., a Colorado corporation and its affiliates (U S WEST").

WHEREAS, the DEVELOPER plans to construct a development known as The Community of Civano,

consisting of approximately 814 acres of real property under trust to First American Title Co. no. 4717
and an additional 314 acres as optioned by the City of Tucson for future purchase upon which a planned

community ("Community”) is located in Pima County, in the State of Arizona, the legal description of
which is set forth in Exhibit A and is hereby incorporated by reference (the “Development”); and

WHEREAS U § WEST is in the business of praviding telecommunications services; and

WHEREAS, the DEVELOPER has requested U 8 WEST to provide distribution facilities adequate to
serve the Davelopment.

NOW THEREFORE, in consideration of the mutual covenants and condftions set forth hereln, it Is
hereby agreed by U S WEST and the DEVELOPER as follows:

1. DEFINITIONS.

Access Line: The telecommunications clrcuit, for voice and data transmission, that extends from the
customer's (subscriber's) temmination point to a central office.

Central Office: A switching unit in a telephone system, providing service to the general public, having
the nacessary equipment and operating armangements for terminating and interconnecting access fines.

Digtribution Facllities: All telephone plant between the feeder facilities and the customer's termination
point.

. Feeder Facilities: The telephone plant between the central office and the distribution facilities.

Serqvices: shall mean the telecommunications services avallable from U S WEST from time to time and
related products and equipment on the terms provided herein.

Jariff: A document filed by LI 8 WEST with the Public Utikties Commission which ists the

telecommunication services and products offered by U 8 WEST and gives a achedule of rates for those
services and products.,

2, TERM. This Agreement shall begin on the date first above written, subject to tha contingency
provided in Section 3.2 below, and remain in full force and effect for a period of ten (10) years.
Thereafler, upon any termination ar expiration of this Agreement, any Installation of facilities remaining
to be performed may be performed by U § WEST, at U 8 WEST's option, and such installation shall be
subject to this Agreement notwithstanding any termination or expiration.

June 26, 1898/com/clvana.doc 1
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3. LAND DEVELOPMENT AGREEMENT; CONTINGENCY.

3.1 U S WEST is required by certain tariffs and rules of the Arizana Corporation Commission
(commonly referred to as the Land Development tariffs) to require developers or builders in new housing
developments to pay U S8 WEST in sdvance its costs for installing Faciliies in new housing
developments. Subject to the contingency provided below, U S WEST and DEVELOPER agree that no
initial payment will be required for installation of U S WEST Distribution Facilities and Feeder Faciities in
the Community. In lieu of an initial payment, the following payment provisions will be in effect; On
every third anniversary of the date first above written, a determination will bs made of the amount, if any,
that DEVELOPER will be responsible for reimbursements to U 8 WEST as follows:

(a) if the total number of Access

lines projected in the Developmant, as determined by U S WEST, equals or exceeds the total
number of {ots within the Development (see Exhibit B, (Civano Unit Build-Out Schedule), no
payment shall be due from DEVELOPER to U 8 WEST.

(b) if the total number of Access Lines in the Developmaent is less than the total number of lots
projected on Exhibit 8, the DEVELOPER shall pay $293.33 multiplied by the number of {otal lots
in the Development {ess the total number of Access fines in the Development to reimburse
U S WEST for the Distribution and Feeder Facilities. U S WEST will invoice the DEVELOPER
for the amaunt due and the amount shall be paid in full within thirty (30) days from the involce
date. This amount will be non-refundable regardless of further Access Lines that may be added
in the Development after the invoice date.

3.2 The effectiveness of this Agreement shall be contingent upon approval by the Arizona
Carporation Commission of a request by U S WEST to waive the nomal Land Development Agreement
requirement for prepayment. \ _

4. PREFFERED PROVIDER ARRANGEMENT. -

4.1. DEVELOPER will endorse U 8 WEST as the exclusive preferred provider and vendor of choice
of Services to the Community's residents and businesses. DEVELOPER will nat enter into any other
endorsement agreement with another telecommunications pravider far the Development including, but
not limited to, reveaue sharing agreements, during the term of this Agreement.

4.2.  Developer will purchase for its own use Services from U S WEST during the terrn of this
Agreement. This does not require the replacement of any existing telephone equipment currently in use.

43.  Developer will actively promote and market the Services available from U S WEST.

44. Developer will work coaperativaly with U & WEST to establish a referral arrangement for
residents and businesses to contact or be contacted by a U S WEST consultant prior to occupancy and
on an on-going basis .

- 46,  Developer will create, in coaperation with U S WEST, a DEVELOPER sales center and model

homes to accommodats:

demonstration of U S WEST Services

availablitty of product and sefvice fiterature

availability of U § WEST branded materials

telephone connection to U 8§ WEST sales/service consultants

U S WEST shall provide DEVELOPER, at no cost, marketing and collateral materiats in connection with
{he Services.

June 28, 1888/comiclvanc.doc 2
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4.6. Developer will allow U S WEST, at least once per year, to train DEVELOPFER on-site sales
representatives to appropriately represent U S WEST Services. The tralning will altow the Community

sales force to propedy represent the U S WEST Servicés and then to hand off the customerto U 8
WEST f{or order processing.

4.7. DEVELOPER will 1ake all reasonable*precautions ta notify its residences, contractors, agents or
employees of the (ocation of U S WEST's facilities and equipment and promptly notify U 8 WEST of eny
underground construction in the vicinity of the Community. DEVELOPER shall promptly repair, to the
reasonable satisfaction of U S WEET, any damage to the facilities and equipment caused by
DEVELOPER, its contractors, agents or employees, or, at the optian of the DEVELOPER, reimburse
U 8 WEST for the casts {ncurred by U 8 WEST in repairing such damage,

48. DEVELOPER will place, Install, operate, malintain, repair, and replace all inside wire in
DEVELOPER's offices 1o meet the standards established by U 8 WEST to adequately support digital
communications services in accordance with the Letter of Agreement agreed to by Lawrence P. Lamy,
authorized representative of The Community of Civana, on June 8, 1898,

8. RELATIONSHIPS BETWEEN PARTIES. U8 WEST is the provider of the Services to the
Community, under the terms and conditions of applicable Tariffs, contracts, and this Agreement. The
relationship of U S WEST and the DEVELOPER shall at all times be that of independent contractors.
Except as may be expresslg stated herein, neither parly is an agent of the other.

6. REVIEW AND ACCEPTANCE. US WEST may audit pedformance by DEVELOPER of its
obligations hereunder. U8 WEST shall notify DEVELOPER in writing if the DEVELOPER's
perfarmance does not conform to this Agreement. DEVELOPER shall correct such non-conforming
performance within fifteen (15) days from such notification or such longer time period s Is mutually
agreed upon. U S WEST shall not waive any rights and remedies which U S WEST has or may have
under this Agreement or under law by virtue of any fallure to conduct an audit or failure to identify any
non-conforming performance by DEVELOPER hereunder.

7. S8UBSCRIBER OBLIGATIONS. The provisions of this Agreement for Distribution and Feeder
Facitities shall not be construed 1o satisfy any Zone Construction charges which may be payable by the
individual subscribers as required by Tarff. The DEVELOPER shall not represent that this Agreement
for Distribution and Feeder Facilities alleviates the individue! subscriber's responsibility to pay other
appropriate charges when required by Tariff.

8. COORDINATION. The parties shall, insofar as possible, coordinate and cooperate fully in their
work, and without limiting the generality of the forgoing, the DEVELOPER shall supply U 8 WEET with
such - preliminary plans, plats, paving and grading plans and cther information as U8 WEST may
reasonably request for construction of Distribution and Feeder Facilities. Upon receipt of such required
(nformation, U S WEST shall prepare the plans and designs and provide same to the DEVELOPER who
shall review same and notify U 8 WEST of any necessary changes/revisions to the appropriate U S
WEST representative within ten (10) days sfter DEVELOPER receives the plans and designs.

U $ WEST will complete its work within ONE HUNDRED (100) DAYS gfter the DEVELOPER has
provided proper trench for facilitles. .

9.  RIGHT OF WAY. Any reesanable easements, rights-of-way, ar property required by U $ WEST
in the Develapment for the facifities being provided hereunder shall be recorded and furnished promptly
by the DEVELOPER without cost or restriction to U S WEST. The DEVELOPER shall clear ail required

easements or rights-of-way in the Development within six inches of final grade by the U § WEST
construction start work date.

June 28, 1998/comvcivana.doc
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10. ADDITIONAL CHARGES. Any type of consiruction requssted by the DEVELOPER other {nan
the construction of the Distribution and Feeder Fadilities by U S WEST pursuant to this Agreement shail

be subject to additionai charges as provided in Tariffs or other applicable charges, and such charges
shall not be subject to refund.

11, OWNERSHIP. The execution of this Agreement does not guarantee, reserve or provide for
Central Office equipment nor any Distribution and Feeder Facilities and any limitations in the central
office capacity shall be resolved by U S WEST in accordance with Iis standard practices and procedures.
Reimbursement of costs, es described in Section 4 above to U S WEST by the DEVELOPER, does not
vest ownership of the facilities in the DEVELOPER or any subscribers, and ownership of the facilifies
installed hereunder is and shall at all times remaln the sole and exciusive property of U S WEST.
Individual subscribers are wholly respansible for applicable installation charges and/or the reguiar
manthly charges for telephone service as provided in the Tariffs or other applicable charges.

12. ASSIGNMENT.

12.1. U8 WEST may, without the DEVELOPER's consent, assign this Agreement to any subsidiary,
parent or affillate of U S WEST.

12.2. The DEVELOPER may mske assignments limited solely to monies due or to become due
hereunder, if any. It Is expressly agreed that any such assignment of monies shall be void to the extent
that it attempts to impase upon U & WEST obligations to the assignee in addition to the payment of such
monies or in addition to those already contained in this Agreement. Any assignment or attempted
assignment under this subsection does not relieve the DEVELOPER of its obligations under this
Agreement, including #ts obligations of payment in accordance with Section 4, Payrments,

12.3. This Agreement shall inure to the benefit of and be binding upon the successors in interest and
permitted assignees af the parties hereto.

13. EXCESS CAPACITY. US WEST reserves the right to construct excess capacity into the
facilities being constructed pursuant to this Agreement. The additional costs of the excess facliities are
not included in the charges set forth in this Agreement; and the DEVELOPER will not be lisble for such
additional costs, In the eveat that additional persons apply far service subsequent to the construction of
facilities pursuant hereto, U 8§ WEST shall chacge to such subsequent applicants, fees and construction
costs under applicable Tariffs without refund to the DEVELOPER, for costs not part of this Agreement,

- 14, GOVERNING LAW, MEDIATION AND BINDING ARBITRATION.

14.1. This Agnaemem and work performed under this Agreement shall be govemed by and interpreted
or construed in accardance with the laws of the state of Arizona.

14.2. {f any claim, controversy or dispute arises and said claim, controversy or dispute cannot be settled
through negotiation, the parties agree to first attemipt, in good faith, to settio the claim, controversy or dispute
through non-binding mediation undar the Commercial Mediation Rules of the American Arbitration Association
before resorting to arbitration, as provided herein. Should such mediation fall to seftle such controversy,
claim or dispute, the parties agree that resolution ehall be reached through binding arbitration. The
Federal Arbitration Act, 8 U. 8. C., Articles 1 to 16, not state law, shafl govern the arbitrability of all
claims. A eingle arbitrator engaged in the practice of law, who is knowledgeable about construction law
and the canstruction business, ghall be shall conduct the arbitration under the then current rules of the
American Arbitration Association (AAA). The arbitrator shall be selected In accordance with AAA
procedures from a list of qualified people maintained by the AAA. The arbltration shall be conducted in
the AAA reglonal office closest 10 the Community, and all expedited procedures shall apply.

14.3. Discovery in accardance with the Federal Rules of Civit Procedure shall be allowed in the
arbitration (but not in the mediation) for a period of ainety (80) calendar days after the filing of the

June 26, 1898/com/civana.doe
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Answer ar other responsive pleading. Any discovery disputes shall be resolved by the arbitrator. _The
arbitrator shail onty have authority to award compensatory damages and shalil not have the authority to
award punitive, exemplary or any other non-compensatory damages or any other form of relief. The
prevailing party, as determined by the arbitrator, shall be entitied to an award of reasonable attomey's
fees and costs. The arbitrator's decision and award shall be final and binding, and judgment upon the
award rendered by the arbitrator may be entered in any court having jurisdiction for the purpose of
enforcing the arbitrator's decislon. It is expressly agreed that either party may seek injunctive relief or

spacific parformance of the obligations hereunder in an appropriate couct of law or equity pending an
award in arbitration.

14.4. If any pady files a judicial or administrative action asserting claims subject to arbitration, and the
other party successfully stays such action and/or campels arbitration of said claims, the party filing such

actian shall pay the other parly's costs and expenses incurred in seeking such stay and/or compelling
arbitration, including reasonable attorneys' fees.

15. NOTICES, Any notice between the parties or payments pursuant to this Agreement, shall be
given In writing, faxed, hand dslivered or mailed by United States Mail, postage prepald, addressed,

ifto U8 WEST and if {o the DEVELOPER

U 8 WEST Communications, inc. The Community of Civano, L1C
Developer Contact Group Aftn: Lawrence P Lamy

PO Box 1720 6280 8. Campbell Ave.

Denver, CO 80201 Tucson, AZ. 85708

and shalf be effective as of the date recatved by the U S WEST Developer Contact Group. Changes by
either party in the designations must comply with the above.

16. INDEMNIFICATION and LIMITATION of LIABILITIES. |

161. The DEVELOPER shall Indemnify and hold hamless USWEST. Hs owners, parents,

subsidiaries, affiliates, agents, directors, and employees against any and al} §abilities, claims, judgments,

losses, orders, awards, damages, costs, fines, penalties, costs of defense, and attomeys' fees
(“Liabilities”) to the extent they arise from or in canneclion with: (1) actual or alleged fault or negligence
of the DEVELOPER, its officers, employees, agents, sub-developers and/or representatives; (2) failure
of DEVELOPER, lts officers, employees, agents, sub-developers and/or representatives to comply with
any ferm of this Agreement or any applicable local, state, or federal law or regulation, including but not
limited to the Occupstion Safety and Health Act and environmentai protectlon laws; and (3) any
" economic damages that may ariss, including damages for delay or other related economic damages that

U § WEST sutfer or allegedly suffer as a result of the performance or fallure to perform work by the
DEVELOPER.

18.2. Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE OTHER
FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES OF ANY KIND,
INCLUDING BUT NOT LIMITED TO ANY LOSS OF USE, LOSS OF BUSINESS OR LOSS OF PROFIT.

June 28, 1998/comycivano.doc S
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17. TERMINATION.

17.1. Either party may terminate this Agreement, for cause, by providing notice of such termination in
writing and by certified mail to the ather party. The written notice for termination for cause shall be dated
as of the day it is mailed to the non-terminating party and shall provide for & reasonable opportunity (not
to exceed one hundred twenty (120 days) to cure the breach. The termination shall be effective no
sooner than one hundred twenty (120) calendar days from the date of notice. In the event the Arizona
Carporation Commission does not approve the request for waiver in Section 3.2 above, the parties agree
that this Agreement shall be of no effect and shall terminate without lablity. In such event the partles
agree to renegotiate terms and conditions.

17.2. Termination of this Agreement does not release either party from any liability under this
Agreement, wiiich may have accrued or which arises out of any claim that may have been accruing at
the time of termination, Including indemnity, warranties, and confidential information.

17.3. Termination pursuant to this Section makes all amaunts in Section 4 Payments, immediately due
and payable {o U 8 WEST by DEVELOPER.

18, UNCONTROLLABLE CONDITIONS. Neither party shall be deemed in violation of this
Agreement if it is prevented from performing any of the cbligetions under this Agreement by reason of
severe weather and storms; earthquakes or other natural occurrences; strikes or other labor unrest; iabor
shortages; malerials or equipment shortages; unexpected construction obstacles, unexpected equipment
fallures; delays by other utilities; power failures; nuclear or other civil or military emergencies; acts of
legistative, judicial, executive or administrative authorities; oc any other circumstances which are not
within i3 reasonable contral. If such contingency occurs, U S WEST at its sole discretion, may extend
the time for completion of specific construction work up to the length of fime the contingency endured.

\

19. CONFIDENTIAL INFORMATION.

18.1. ‘“"Confidential Information® means the terms of this Agreement, any and all technical or business
information, including third party information, fumished, in whatever tangible form or medium, or
disclosed by one party ("Disclosing Party”) to the other party ("Receiving Party”) including, but nat timited
1o, location of U 8 WEST's facilities, unil prices, plans, drawings, specifications, prototypes, computer
programs, models, financial data, or any other communication reasonably refated to the performance of
this Agreement which the Receiving Party receives from the Disclosing Party In documents or other
tangible materials clearly marked CONFIDENTIAL, or the like which disclose or describe that

- Information, or information disclosed verbally, which Is Indicated at the time of discussion to be

confidential and is subsequently stated in writing fo be Confidential Information by the Disclosing Party.
19.2. Any Confidential Information will remain the property of the Disclosing Party.

19.3. The Receiving Party will not reproduce, pubiish, or disclose Confidential Informatian to a third
party, or use it for any purpose other than performance of this Agreement, including but not jimited to use
in damage claims except as may be required by (aw, regulation, or court or agency order or demand, and
then only after prompt prior notification to the other party of such required disclosure. On request, the
Recelving Party will retum to the Disclosing Party ail copies of Confidential information. The Receiving
Party will take afl reasonable precautians, including but not limited to: Informing its employees, agents,
or subcontractors of the need to protect the Confidential Information; if requested by the Disclosing
Party, requiring its employees, agents, and subcontractors to execute a nondisclosure agreement
acceptable to the Disclosing Party; and llmiting access to Confidential Information to the Receiving
Party's employees, agents, and subcontractors with a need to know.

19.4. Prior to any disclasure which is permifted pursuant ta subsection 21.3, the receiving party-shall
(if practicable) give prior nofice thereof to, and consult with, the other party. (f the disclosing parly s0
directs, the receiving party shall exerclse Its reasonable best efforts to obtain a protective order or other
appropriate remedy at the disolosing party's reasonable expense. Failing the entry of a protective order
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or other appropriate remedy or receipt of a waiver from the disclosing party, the recelving party shall
disclose only that portion of the Confidential Infoamation which falls within the scope of subsection 20.3,
and shall exercise its reasonable best efforts to obtain reilable assurances that confidential treatment
shall be accorded to such Confidential Information.

19.5. The obligations of the parties under this Section will survive termination or expiration of this
Agreement and will bind the parties, thelr successors, and assigns.

20, WAIVER. Failure to enforce or axercise any tenm of this Agreement or failure to exercise any
option, right or privilege on any occasion or through the course of dealing, shall not be construed to be a
walver of the term, aption, right or ptivilege by either party. For any waiver to be binding {t shall be made
in writing and signed by baoth parties.

21. USE OF U 8 WEST NAME. Neither party shall publish or use the others name or trademarks In
advertising, sales promotions, or any publicity matter, nor use the other's name as a reference, without
prior written approval,

22. HEADINGS NOT CONTROLLING. The headings of the several Sections and of the Exhibits
are inserted for convenlence only and are not intended to affect the meaning or interpretation of this
Agreement.

23. COMPLIANCE WITH AGREEMENT, The DEVELOPER hereby admits having read each and
every clause of this Agreement and hereby agrees fo comply with all the terms, covenants and

agreermnents eat forth herein. The terms and conditions of this Agreement shall not be madified except in
writing signed by the parties hereto.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year appsaring on the
first page of this Agreement.

] ﬁ Congaﬁons, inc. The Community of Civano, LLC

M{ ] g&::m%é&»xmw %;jjz/ 7 //o//g,

Name Typed or Printed Name Typed or Printed

T e Eerar __%M»?MWK/

-

Title Title
aleslas S bon 13,1558
Date ' Date °
June 2€, 1938/com/civana,deG 7
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EXHIBIT A
LEGAL DESCRIPTION
) NOG. 231-115-174291

PARCEL 1:

CIVANO: MASTER BLOCK FLAT, Blocks 79 through 82, & Resubdivision of Pima County, Arizona,
accarding to the map of recard in the office of the County Recorder in Book 50 of Maps, page 38:

Exceptinc therefrom that ponion conveyed to the City of Tucson by Deed recorded November 3, 1997 in
Docket 10664, Page 1892; and

Further excepting therefrom any portion lying within Lots 1 through 165 and Commen A, B and C of
CIVANO |, a Resubdivision of Pima County, Arizona, according o the map of record in the office of the
County Recorder in Book 50 of Maps, Page 56.

PARCEL 2.

Lots 1 through 165 and Common Areas A, B, C of CIVANO |, a Resybdivision of Pima County, Afizona,
according 10 the Map of record in the County Recorder in Book 50 of Maps, Page 6.

EXCEPTING THEREFROM the following described property:

A portion of common Area A" lying Westerly of the Northwestesly corner of Lot 165 of CIVANO |, Lots 1
thru 165 and Cammoun Ares A thru C, according to the plat recorded in Book £0 of Maps and Plats at
Page 56, records af Pima County, Arizona, described as fallows:

BEGINNING at the Northwesterly comer of said Lot 165, sald point being at the intersection of the
Southerly right-of-vay fine of Seven Generation Way and the Easterly fine of Common Area “A”
according to said plat of CIVANO L

Thence South 00 degrees 00 minutes 30 seconds East 50.00 feet;
Thence South 89 degrees 29 minutes 04 seconds West §0.00 feet;

Thence North 00 degrees 00 minutes 30 seconds West 20.00 feet;

- Thence North 89 degrees 29 minutes 04 seconds East 25.00 feet;

Thénce North 00 degrees 00 minutes 30 seconds West 30.00 feet, to a point on the South right-of-way
Seven Generation Way;

Thence North 89 degrees 29 ;ninutes 04 seconds East along said South right-of-way a distance of 25.00
feet to the POINT OF BEGINNING.

AND FURTHER EXCEPTING THEREFROM the following described propedy:

A portion of Lot 185 of CIVANQ |, Lots 1 thru 165 and Common Areas A thru C according to the plat

recorded in Back 50 of Maps and Piate at Page 58, Records of Pima County, Arizona, described as
follows:

BEGINNING at the Northwesterly corner of sald Lot 165. sald point belng at the Intersaction of the
Southerly fight-of-way line of Seven Generations Way and the Easterdy line of Common Area “A”,
according to said plat of CIVANO {;

Thence North 89 degress 29 minutes 04 seconds East along said Southerly right-of-way line a distance
of 101.0& feet, to the point of curvature of a tangent curve, cancave Southwesterly;
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Then Southeasterly, along the arc of said curve to the right, having a radius of 18.00 feet and & central
angle of 57 degreas 23 minutes 59 seconds, for an arc distance of 18.03 feet to a point of tangency;

Thence South 33 degress 06 minutes 57 seconds East, 109.89 feet, to the point of curvature of a tangent
curve, concave Westerly:

Thence Southedy, along the arc of said curve to the right, having a radius of 156.00 feet and a ceatral
angle of 32 degrees 36 minutas 01 secands, for an arc distance of 88.76 fest, to a polat of tangency,

Thence South 00 degrees 30 minutes 56 seconds East, 25.30 feet;
Thence South 89 degrees §9 minutes 30 seconds West, 251.85 feet to the Westerly line of said Lot 185;

Thence North 00 degrees 00 minutes 30 seconds West along said Westedy line of distance of 168.00
feetl;

Thence North 89 degrees 29 minutes 04 seconds East, 50.00 feet;

Thence North 00 degrees 00 minutes 30 seconds West, 50.00 feet, to the POINT OF BEGINNING.
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